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exercised by the government of the United States, and not to those of the 
individual states. Eilenbecker v. District Court of Plymouth County, 134 
U. S. 31, 10 Sup. Ct. 424, 33 L. Ed. 801. The decision that such a trial without 
a jury does not violate the state or federal constitutional provisions against 
depriving a person of life, liberty or property without due process of law, is 
in accordance with the decisions in its own and other states. Hood v. Von 
Glahn, 88 Ga. 405, 14 S. E. 564; Duren v. The City of Thomasville, 125 Ga. 1, 

53 S. E. 814; People v. Dutcher, 83 N. Y. 240; Mclnerey v. Denver, 17 Colo. 
302, 29 Pac. 516; Ogden v. Madison, m Wis. 413, 87 N. W. 568, 55 L. R. 
A. 506. 

Municipal Corporations — Ordinances — Exercise of Police Power. — The 
defendant in violation of a municipal ordinance which prohibited the erection 
of cotton gins within prescribed limits, on the ground that they were nuisances, 
was erecting a steam cotton gin. The plaintiff sought by injunction to 
restrain him. Power to regulate cotton gins was not expressly conferred on 
the town. Held, that as the erection of the gin was not a nuisance per se, 
the ordinance as an exercise of the general police power of the town was too 
broad and hence invalid. (McCulloch, C.J., and Battle, J., dissenting.) 
Swaim et al. v. Morris (1910), — Ark. — , 125 S. W. 432. 

The power to prevent and abate nuisances which is ordinarily given to 
municipal corporations is limited to cases of actual nuisance, and "does not 
give power to declare a thing to be a nuisance which is not one by nature, 
even though it might under certain circumstances become one." Des Plaines 
v. Poyer, 123 111. 348, 14 N. E. 677, 5 Am. St. Rep. 524; Ex Parte Q'Leary, 
65 Miss. 80, 7 Am. St. Rep. 640; Tissot v. Great South. Tel. Co., 39 La. Ann. 
996, 4 Am. St. Rep. 248; State v. Mott, 61 Md. 297, 48 Am. Rep. 105; Cole 
v. Kegler, 64 Iowa 59; Wygant v. McLaughlan, 39 Ore. 429, 64 Pac. 867, 

54 L. R. A. 636; Western etc. R. Co. v. Atlanta, 113 Ga. 537, 38 S. E. 996, 
54 L. R. A. 294; Passaic v. Paterson Bill Posting Co., 72 N. J. L. 285, 62 Atl. 
267, in Am. St. Rep. 676; Chicago v. Gunning System, 214 111. 628, 73 N. E. 
1035, 70 L. R. A. 230. Nuisances which are such by nature or as they are 
frequently called, nuisances per se, are such as are not permissible "under any 
circumstances regardless of location or surroundings." Windfall Mfg. Co. v. 
Patterson, 148 Ind. 414, 62 Am. St. Rep. 532. An ordinance cannot make that 
a nuisance per se which is not a nuisance per se at common law or under a 
statute. Grossman v. Oakland, 30 Ore. 478, 41 Pac. 5. 60 Am. St. Rep. 832, 
36 L. R. A. 593. Moreover, a legislature cannot authorize a municipal cor- 
poration to make that a nuisance which in fact is not a nuisance, "if by so 
doing it infringes upon constitutional rights." Grand Rapids v. Powers, 
89 Mich. 94, 50 N. W. 661, 14 L. R. A. 498. 

Principal and Surety — Construction of Negotiable Instruments Law 
— Extending Time of Payment of Note — Surety not Discharged. — Plaintiff 
brings suit to. recover the amount of a promissory note. From the face of 
the note the defendant's name appeared as one of the makers, but in fact he 
was a surety. Plaintiff, the original bolder with knowledge of this fact at 
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maturity for a valuable consideration extended the time of payment of the 
note. Held, that under the Negotiable Instruments statute (§§ 3i7i-3i78g 
Rev. St) the rule of the common law, as to the discharge of the surety by 
extending the time of payment, has been in effect abrogated and plaintiff 
may recover. Richards v. Market Exchange Bank Co. (1910), — Oh. St. — , 
90 N. E. 1000. 

Very few cases have arisen under the Negotiable Instruments Law involv- 
ing the precise point decided in the principal case. Before the adoption of the 
first statute as a general rule mere extension of time did not discharge the 
surety, but "extension of time with payment of a valuable consideration" did. 
The following cases, in support of the case under discussion, hold the statute 
has changed the common law rule. Vanderford v. Farmers & Mechanics 
Nat. Bank, 105 Md. 164,. 66 Atl. 47, 10 L. R. A. (N.S.) 129; Cellers 
v. Meachem, 49 Ore. 186, 89 Pac. 426, 10 L R. A. (N.S.) 133; Nat. Citizens 
Bank v. Toplitz, 81 App. Div. 593, 81 N. Y. Supp. 422. The latter case was 
affirmed by the Court of Appeals, 178 N. Y. 464, 71 N. E. 1, but the decision 
was placed on another ground, the higher court refusing to pass upon the 
question announced by the lower court, and intimating in its opinion the 
common law rule was still in effect. "To have the effect of discharging the 
surety, however, it has always been the rule that such an agreement must be 
upon a valid consideration and must be sufficient to preclude the creditor 
during the extended period from enforcing the debt" Powers v. Silberstein, 
108 N. Y. 169; Olmstead v. Latimer, 158 N. Y. 313; Nat. Citizens Bank v. 
Toplitz, supra. Deahy v. Choquet, 28 R. I. 338, 67 Atl. 421, while not exactly 
in point, seems to announce a doctrine contrary to that of the case under dis- 
cussion. For a discusison of the first two cases deciding the same questions 
involved in the principal case, see 5 Mich. L. Rev. 683. 

Statute of Limitations — Persons who may Rely on Limitation. — The 
plaintiff gas company obtained a preliminary injunction restraining the 
enforcement of a statute reducing the price of gas. The plaintiff charged the 
old price, depositing in court the difference between the new and the old rate, 
which sum was to be disposed of in accordance with the result of litigation 
testing the constitutionality of the statute. The statute having been found valid, 
the sum paid into court, excepting about $18,000 unclaimed, was properly dis- 
tributed among the consumers. Upon motion it was ordered (Holt, J., dis- 
senting), that the unclaimed money be paid over to the gas company upon its 
giving a bond conditioned to repay the consumers within six years and that it 
should not be permitted to plead the statute of limitations to any of the 
claims to the above fund. Northern Union Gas Co. v. Mayer, Atty. Gen., 
et al. (1909), — C. C. A., 2nd Cir. — , 174 Fed. 817. 

The equitable doctrine of laches and the statute of limitations have by 
their similarity formed a basis for confusion as to the relation of the equity 
court to that statute affecting legal actions. The above case presents a novel 
aspect of that relation, -and for which the writer's searches have found no 
precedent. To a clearer view of the question involved, it should be noted 
that the gas consumers were not parties to the suit under discussion. So far 



